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MYERS, J., FOR THE COURT:
1. On June 17, 2003, John N. Withers was convicted by the Municipa Court of Pearl, Mississppi
of speeding and driving under the influence (“DUI”), firg offense. The municipa court ordered Withers
to pay afine of $104 for the speeding conviction, and for the convictionof DUI, firg offense, Witherswas
ordered to serve forty-eight hours in jal, to attend the Mississppi Alcohol Safety Education Program
(“MASEP’) and the Rankin County Victim Impact Pand at specified times, and to pay afine of $1,184.
Fromthis judgment, Withers gppedled to the County Court of Rankin County. OnOctober 6, 2003, the

county court conducted a de novo hearing and found Withers guilty of speeding and DUI, firg offense.

AlsoonOctober 6, 2003, the county court imposed a sentence that wasidenticd to the sentenceimposed



by the municipd court. From this judgment, Withers gppealed to the Circuit Court of Rankin County. On
May 6, 2004, the circuit court affirmed the judgment of the county court.
92. Aggrieved by the judgment of the circuit court, Withers now appeals, rasng the fallowing sngle
issue
DID THE TRIAL COURT ERR IN SETTING WITHERS SAPPEAL BOND AT $5,000?
113. Finding this gpped to be procedurdly barred, we dismiss Withers's appedl.
FACTS

14. OnMay 20, 2003, Witherswas arrested inthe City of Pearl and charged withspeedingand driving
under the influence, first offense. He was travding Sxty-9x miles per hour in a forty-five mile per hour
zone, and hisblood acohol content registered as .110, well inexcess of the legd limit of .08. Witherspled
not guilty to the chargesat the municipa court hearing, but the court ultimately found himguilty of speeding
and driving under the influence, firg offense. When Withers gppedled the municipa court judgment, the
court set his appeal bond at $500 for the speeding conviction and $1,000 for the DUI, first offense,
conviction. He does not take issue with the gpped bond set by the municipa court, nor does he takeissue
with the facts underlying his conviction.
5. However, when he apped ed the county court judgment, the court set his apped bond at $1,000
for the speeding conviction and $5,000 for the DUI, firgt offense, conviction. It is this decison of the
county court with which Withers ultimately takes issue.

LEGAL ANALYSIS
DID THE TRIAL COURT ERR IN SETTING WITHERS SAPPEAL BOND AT $5,000?
T6. Withers argues that the amount of the appeal bond set by the county court violated Missssippi

Code Annotated § 99-35-1 (Rev. 2000) and § 99-35-3 (Rev. 2000). He maintains that those sections



st alimit of $1,000 on the amount of the appeal bond and that the county court’ s setting his gpped bond
at $5,000 violated § 99-35-1 and 8§ 99-35-3. He argues further that the amount of the gppeal bond
violated hisrightsto procedural and substantive due process under the Fourteenth Amendment, inaddition
to violating hisright to be free from excessve bail under the Eighth Amendment.
17. The City argues that § 99-35-1 and § 99-35-3 only apply to appeas from municipa court to
county court, and that snce the appeal bond in question involved an gpped from county court to circuit
court, 8§ 99-35-1 and § 99-35-3 areinapplicable. The City further argues that the county court’s apped
bond complied with Rule 12.03 of the Uniform Rules of County and Circuit Court. Findly, the City argues
that thereis smply no viable congtitutiona issuein this case.
DISCUSSION

18.  We find Withers's appeal to be procedurdly barred. Thus, we decline to address Withers's
arguments on their merits, and we dismisshis appeal as procedurally barred. Mississppi Code Annotated
§ 11-51-81 (Rev. 2002) reads in relevant part:

[T]here shdl be no apped from the circuit court to the supreme court of any case avil or

crimind whichoriginatedinajustice of the peace, municipa or police court and wasthence

appedled to the county court and thenceto the circuit court unless in the determination of

the case a condtitutiona questionbe necessarily involved and then only uponthe alowance
of the gpped by the circuit judge or by ajudge of the supreme court.

The supreme court has discussed this provison at some length in severa cases, including the case of
Sumrall v. City of Jackson, 576 So. 2d 1259 (Miss. 1991).
In Sumrall, commenting upon § 11-51-81, the supreme court declared:

[A] caseoriginating inmunicipa court, appeal ed to county court and there tried de novo,
and from county court appealed to drcuit court and by that court affirmed, may not be
appealed to the Supreme Court of Mississppi unless (1) a condtitutiona question is
necessarily involved and (2) thenonly uponthe alowance of an appeal by the crcuit judge



or by a judge of this Court. These two tickets, which must be tendered at our door, are
jurisdictiond requirements.

Id. a 1260. Thus, § 11-51-81 setsforth two, clear jurisdictiona requirementsthat must be met before a

party may appeal to the supreme court asathird leve of appeal fromamunicipa or justice court judgment.

T9. On May 12, 2004, Withers filed a motionfor recons derationof judgment or, inthe aterndive, to
certify conditutiona question. As part of that motion, Withers requested that the circuit court “enter an
order certifying the condtitutiond issues present that Appellant may gpped said issues to the Mississippi
Supreme Court.” On May 28, 2004, the circuit court denied this motion. Thus, the circuit court

specificdly refused to dlow Withersto apped by denying this motion.

110. Moreover, thereis nothing in this Court’s file to indicate that Withers presented a request to the
supreme court to alow this apped, nor that any sucharequest was granted by ajugtice of the Mississppi
Supreme Court. Therefore, based upon the record before us, we find that whether there were
congtitutional issues or not, neither the dircuit court judge, nor any justice of the supreme court alowed this
appeal. Because of the absence of the second jurisdictiona requirement of § 11-51-81, Withers' s apped

is procedurally barred.

111. Weadsonotethat the Sumrall court urged attorneys to take careingppeding cases suchasthese.

Inlight of the present gpped, we fed it worth repesating this admonition:

An invitetion is extended to the bar to be aware of the dua statutory requirements
governing cases appeaed from justice and municipal courts to the Supreme Court of
Mississippi. Such appeds are clearly not alowed by the statute or prior decisons of this
court and wdl may be the subject of sanctions under our frivolous apped rule. See
Miss.Sup.Ct.R. 46(d).



Id. Thus, attorneys should be aware of the existence of 811-51-81 and its requirements and should not

bring appedls that clearly do not meet those requirements.

712. The Sumrall court aso noted that, since the requirements of § 11-51-81 are jurisdictional, when
an improper apped is brought from circuit court, the proper coursefor this Court isto dismissthe appedl.

Id. at 1261-62.
113. Therefore, we hereby dismiss Withers's appeal as proceduraly barred under Missssppi Code
Annotated § 11-51-81.

114. THE APPEAL ISHEREBY DISMISSED. ALL COSTS ARE ASSESSED TO THE
APPELLANT.

KING, C.J., BRIDGESAND LEE, P.JJ.,IRVING, CHANDLER, GRIFFIS, BARNES
AND ISHEE, JJ. CONCUR.



